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JURISDICTICNAL STATEMENT 
Jurisdiction is founded upon Title 18, Sec. 4207 and Title 28 Secs. 2201-2202, 
USC. and Title 24, Sec. 206, Code of Laws for the District of Columbia (1961 
Edition). 
QUESTICNS PRESENTED 
1. Does the failure of the appellee at 2 parole violator hearing to inform the 


appellant of his right to counsel, make the proceeding a nullity! 


2. After the appellant has filed a motion for declaratory judgment and 
| 


mandatory injunction, does the offer by appellee to hold 2 new hearing with right 
of ~ppellant to retain counsel, which was refused by ~ppellant, |v2lidate the nullity 
of the original hearing. 
3. Does evidence consisting of the phostatic copy of -n unsworn st-tement by 
J. T. Willingham, Warden, U. S, Penitentiary, Lewisburg, Pa., deted Mry 3, 
1961, 2nd an unsworn copy of > rule =dopted by the U. S. Board of Pxrole, effec- 
tive April 24, 1961, constitute lawful evidence or -ffect the -ppell-nt's motion 
filed March 1, 1961. Should the rppellant's motion to strike this evidence h-ve 
been granted. (R Pp. 2-3.) (To appellant's motion to strike was attached copy 
of hand written plea ‘ings filed June 24, 1961, R. Pp. 4-9.) 
4, Did the Court below err in holding Glenn v. Reed, 289 F 2nd 462, (1961) 
is not controlling. 
5. Were the appellant's constitutional rights violated under the 5th and 
14th Amendments, (The Due Process Clauses), | 


6. Did the Court below err in overruling appellant's motion for leave of Court 


to amend his complaint. (R. Pp.. 12-16.) 
21 


7. Did the Court below commit fatal error in its order of Octobcr 18, 1961, 
by denying appellant's motion for leave to amend complaint and denying motion for 


reconsideration and rehearing of motion for summary judgment. (R. Pp. 16-17.) 


8. Did the Court belcw err in finding "7, The plaintiff has admitted violating 


the conditions of his parcle.'' (R. 10); when in truth and in fact she rccord shcws 
nc such admission or confession and the alleged confession, the contents which is 


unknown tc ccunsel, does nct ccnstitute a part of the record of this case and is 


net before the Court. 
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STATEMENT OF THE CASE | 
Cn June 18, 1957, appellant was committed tc the custody of the Attorney 

General under the provisions of the Federal Youth Corrections Act (18 USC. 5010 
(b), by the United States District Court for the Western District of Pennsylvania. 
On June 20, 1959, appellant was released on parole. Cn June 6, |196), 2 parole 
violators warrant was issued and appellant was arrested June 13,, 1960. On August 
24, 1960, an apparently perfunctory parole violator hearing was held by the United 
States Board of Parole, This hearing appears to have been a mere formality, since 
appellant was not advised of his right to be represented by counsel at said hearing. 


On October 5, 1960, appellant's parole was revoked and appellant was returned to 
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custody of the Attorney General and confined in the Lewisburg Fenit«.:tiar--, where 
he is still being held, 

On March 1, 1961, appellant personally prepared and filed a motion for 
declaratory judgment and mandatory injunction. Appellant petitioned the Court 
tc appoint counsel to represent him. Pursuant to said petition, Greene C. Furman, 
Esquire, a member of the bar of this Court, was duly appointed. Su=zsequently, 
Elbert E, Blakely, Esquire, also a member of the bar of this Court, was associ- 
ated as co-counsel, pro hac vice, , during absence of counsel of record. Both 
counsel are serving without compensation. 

The word "nct'’ was omitted in the statment of facts by appellant in his motion, 
above referred to. Since appellant was confined it was orally agr-dthat rather 
than file a new motion, the motion for declaratory judgment would be treated as 


alleging that: "At this hearing your petitioner was not advised of his wight of 


counsel..." This correction was stipulated by counsel for both zppez -nt sad 


appellee. (R. >. 1.) 

Paragraph 7. of Findings of Fact states that appellant has admit‘ :d violating 
the terms of his parole, (R. p. 10.) Apparently this finding is based upon state- 
ment appellant was coerced into signing sometime after he was arres:ed on parole 
viclator warrant June 13, 1960, and date of his alleged parole violation hearing 
August 24, 1960 (R. Pp.13 & 14.) Appellant alleges that if he signed a statement 
in the nature of a confession of violation of parole, such statement was signed 
under coercion and duress. It does appear that some sort of statement was signed 


in the interim between June 13, 1960, the date appellant was arrested on parole 
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violator warrant, and the date of alleged parcle violator hearing. August 24, 1960. 
It further appears, that there were tacit if nct open and overt threats of intent to 
inflict injury upon appellant and his companion during an autcmcbile vide in the 
vicinity of Franklin and Oil City, Pa. There seems to have been reasonable and 
substantial grounds for appellant's fear of reprisals against himself end his 
companicn, as aforesaid. Specifically, it appears that appellant was given the 
unholy choice, beth by his case worker and parole officer, between signing some 
sort of incriminating statement or face serious charges (a) of viclation cf the 
Mann act for allegedly transporting his companion in an automobile ride across a 
state line; (b) a charge of violation of the Dyer Act for use of said automobile; 
and (c) having his companion of said automobile ride committed|/tc a home for 
wayward girls. (R. Pp. 2-8.) There is no substantial showing or even an allega- 
tion that the automobile used, in fact was stolen, Whether the ride in question 
involved crossing of state lines at all, seems to be open tc sericus doubt. 
SUMMARY OF ARGUMENT 
ARGUMENT 

The undisputed facts of the case at bar and the facts considered by this Court 
in arriving at its decision in Glenn V. Reed, 289 F 2nd 462 (1961), are in many 
respects identical. In the present case, the original parole viclation hearing was 
cn August 24, 1960, Appellant filed motion in the Court below on March 1, 1961. 
In the interim, on April 24, 1961, a memorandum was prepared by Joseph N. 


Shore, Acting Parole Executive, in which it might be inferred that parcle violators 


may be represented by counsel at such hearings. Subsequently, J.T. Willingham, 
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Warden of U. S. penitentiary, Lewisburg, Pa., certified that such informaticn 

was made available with'a certain group of individuals, It appears that it might 

be inferred that such information was made available to appellant. The memorandum 
does not so state that was made available to appellant. The statement of J. T. 
Willingham was unsworn and was a phctostatic copy. The new regulation was an 
unsworn, unsigned carbon copy (R. Pp. 2 and 3), The appellant's motion to strike 
these exhibits should have been granted. The inference may be that the appellant 
was apprised of this right in May 1961 and that he refused a new hearing on the 
ground that the original hearing was a nullity and nothing that the Government 


could do after the fact could give it validity. All of these occurrences took place 


some eight months after appellant's original hearing and after the filing of his 


motion, 
ARGUMENT 
In the Glenn Case, supra, this Court stated: 


" Bdgerton, Circuit Judge: In 1952 appellant was sentenced 
to prison by a United States court in Ohio. In 1955 he was 
released on parole. He was arrested October 30, 1958 as a 
parole violator and has since been imprisoned in Atlanta, 
The Board of Parole held a "hearing" on December 10 1958 
and revoked parole on March 13, 1959. 


"The government rightly concedes the hearing and revocation 
were invalid because appellant neither had nor was offered 
counsel. His subsequent imprisonment is therefore illegal. 
On May 12, 1960 he filed a complaint in the United States 
District of Columbia asking for a declaration that the hearing 
was invalid and for a mandatory injunction ordering release. 
Thereupon an agent of the Parole Beard offered him a new 
revocation hearing with ccunsel present. He declined this 
offer. On August 17 1960 the District Court dismissed his 
complaint as moct, We allowed this appeal in forma pauperis, 
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"We think the District Court erred, Lack of counee! at 

a revocation hearing is not made good by an offer of counsel 
17 months later. The error of 1958 cannot re|corrected, 
because the illegal imprisonment that resulted! from it cannot 
be undone. If counsel had been present at th? 1958 hearing 
as the law requires, there might have been nc jrevocation of 
parole and no subsequent imprisonment. 


" Though it cannot undo the wrong, we think ve should order 
appellant released. Cf, Moore v, Reid, 10C U.S. App. D.C. 
373, 379, 246 F, 2d. 654, 660; Fleming v. Tate, 81 U.S, 
App. D.C. 205, 206, 156 F 2d 848, 849. The|Board may 


ist. 
be entirely 


his parole merely because there might have been reasen to do 
so some years ago." 


1, The failure of the Court below to grant leave for appellant to amend his 
| 


complaint was highly prejudicial. 
Rule 15 (a), Federal Rules of Civil Procedure provided in pertinent part, as 


follows: ".,. Otherwise a party may amend his pleading only by leave of Court or 


2. The additional facts set forth in appellant's proposed amended complaint 
(R. Pp. 13-16,) are substantially in consonance with the factual situsticn which 
motivated this Court in modifying its original decision in the Glenn Case, supra, 
in following language 


"Our decisicn to order release is based on the facts in this 
record. Appellant's complaint alleged in substance that the 
Board issued its parole violator's warrant on the basis of 

a fabricated charge made by a 'jealous woman', and that 
after appellant was arrested the woman withdrew her charge. 
On these facts, together with the admittedly inv.lid hearing, 
we think we should exercise our discretion to|order 
appellant's release." 
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3. The decision of the United States District Court for the District of 
Catumbia deprives appellant of due process of law under the Fifth 2nd Fourteenth 
Amendments to the Federal Constitution. 

Title 18, Sec, 4207, USC. and Title 24, Sec. 206 cf the District of Columbia 
Code of Laws, (1961 Edition, ) (District of Cclumbia Board cf Indeterminzte 
Sentence and Parole Act, ) in language almost identically the same as the foregoing 
provision of the U. S. Code, states: "A prisoner---shall be given an opportunity 


to appear before the Board..." This Court has already construed the underscored 


words to mean that the Congress intended an effective appearance including 


presence of Ccunsle and receipt of testimcny, if he had testimony tc present. 
Fleming v. Tate, 81 U.S; Appeals D.C. 205; accused entitled to more than 2 pre 
forma proceeding, United States, ex rel, McCreary v. Kempton, (1960) 190 F. 
Supp. 689. These decisicns xzre cited with 2pproval in Reed v. Butterworth, 
No. 16,178, decided November 9, 1961. 

This Court had the following to say in Butterworth Case, supra. 


"Several cases which have arisen in the last five years 
appear to demonstrate that the United States Board of Parole 
does not agree with the decisions of this Court in this field, 
or at least does not follow them. See Glenn v. Reed --- 
U.S. App. D. C.---289 F, 2d 462 (1961); Hurley v. Reed --- 
U.S. App. D.C, --, 288 F, 2d 844 (1961); Robbins v. Reed, 
106 U.S. App. D.C. 51, 269 F 2d 242 (1959). The Parole 
Board apparently still has the notion, which we criticized 
in Fleming v. Tate, that revocation hearings are mere 
formalities, and the result a foregone conclusion. As long 
as the| Board evidences this philosophy by denying fundamental 
procedural safeguards, we will be compelled to order new 
hearings, and, in cases of grievous injustice, to order such 
further relief as the circumstances may warrant. See, for 
example Glenn v. Reed, supra. 
"For these reasons, the order of the District Court will be 
affirmed," 
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CONCLUSION 


Accordingly, the decision of the Court below deprives appellant 


| 
of nis statutory 


rights and violates due process of law and should be reversed and appellant ordered 


released only in the alternative that said amended complaint be allowed and a trial 


on the merits be had. 


Respectfully submitted, 


Greene C. Furman 


and 


Elbert E. Blakely 


Court-appointed Counsel 


for Appellant. 
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QUESTION PRESENTED 


In the opinion of the appellees the question presented is: 
Whether a prisoner who was not represented by counsel at 
his original parole revocation hearing but was subsequently 
offered the opportunity to be represented by counsel at a new 


hearing is entitled to be released from detention. 
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COUNTERSTATEMENT OF THE CASE 


On June 12, 1957, the District Court for the Western District 
of Pennsylvania committed appellant to the custody of the 
Attorney General, under the Federal Youth Corrections Act 
(18 U.S.C. 5010(b)) (J.A. 10,13). Appellant was released on 
parole on June 20, 1959. On June 13, 1960, he was arrested 
on a parole violator warrant (J.A. 10). He was afforded a 
hearing by the United States Board of Parole at the Federal 
Reformatory in Chillicothe, Ohio, on August 24, 1960, resulting 
in revocation of parole on October 5, 1960. At the revocation 
hearing appellant did not have assistance of counsel nor was 
he advised of his right to assistance of counsel (J.A. 10). 

On March 1, 1961, appellant, then confined in the United 
States Penitentiary at Lewisburg, Pennsylvania, filed an action 
in the United States District Court for the District of Columbia 
for a declaratory judgment and mandatory injunction ordering 


(1) 


2 
his release, upon the ground that he was not advised of his 
right to counsel at his revocation hearing (J.A. 1). 

After the decision of this Court in Glenn v. Reed, 110 US. 
App. D.C. 85, 289 F. 2d 462 (1961), appellant was offered a 
new revocation hearing with right to retain counsel, in com- 
pliance with the rule of the Board of Parole issued April 24, 
1961. Appellant refused to accept this offer (J.A. 3, 4, 8, 9, 10). 
On August 16, 1961, the District Court for the District of 
Columbia denied a motion for summary judgment filed by 
appellant and granted summary judgment for appellees. On 
October 18, 1961, the District Court denied appellant’s motions 
for leave to file an amended complaint and for reconsideration 
and rehearing of his motion for summary judgment (J.A. 16). 
The District Court granted leave to appellant to appeal in 
forma pauperis. This Court denied appellees’ motion to affirm 
on April 26, 1962. 


STATUTES AND RULES INVOLVED 


Act of June 25, 1948, c. 645, 62 Stat. 855, 18 U.S.C. 4207, 
provides: 


Revocation upon retaking parolee——A prisoner re- 
taken upon a warrant issued by the Board of Parole, 
shall be given an opportunity to appear before the 
Board, a member thereof, or an examiner designated by 
the Board. 

The Board may then, or at any time in its discretion, 
revoke the order of parole and terminate such parole or 
modify the terms and conditions thereof. 

If such order of parole shall be revoked and the parole 
so terminated, the said prisoner may be required to serve 
all or any part of the remainder of the term for which 
he was sentenced. 


The Rule of the United States Board of Parole, adonted 
April 24, 1961, provides: 

All federal prisoners who have been returned to cus- 

tody as parole or mandatory release violators under a 

Board warrant shall be advised that they may be rep- 


2 Appellant was represented by court-appointed counsel before the District 
Court. 
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resented by counsel at the revocation hearing provided 
that they arrange for such counsel in accordance with 
Board procedure. 

All prisoners in custody as violators previously given 
revocation “hearings” without being afforded the op- 
portunity for representation by counsel shall be given 
an opportunity for a hearing with counsel. 


Rule 15(a), Federal Rules of Civil Procedure, provides in 
pertinent part: 

(a) Amendments.—A party may amend his pleading 
once as a matter of course at any time before a respon- 
sive pleading is served or, if the pleading is one to which 
no responsive pleading is permitted and the action has 
not been placed upon the trial calendar, he may so 
amend it at any time within 20 days after it is served. 
Otherwise a party may amend his pleading only by 
leave of court or by written consent of the adverse party; 
and leave shall be freely given when justice so requires. 


SUMMARY OF ARGUMENT 


Appellant filed suit to obtain his release from detention on 
the ground that he was not afforded the opportunity to be 
represented by counsel at his original parole revocation hear- 
ing. After the filing of this suit, the Board of Parole offered 
appellant a new hearing at which, if he elected, he could be 
represented by counsel. Appellant rejected this offer. It is 
clear, therefore, that the Board’s offer eliminated the contro- 
versy that existed between it and appellant and rendered this 
case moot. The Board has offered appellant all the relief to 
which he is entitled. The Board’s procedural error was not 
such that it should result in appellant’s release from detention. 

Appellant also raises the issue of his allegedly coerced ad- 
mission of parole violation, which he had sought unsuccessfully 
to incorporate in an amended complaint after judgment had 
been entered against him. The District Court properly refused 
to allow the filing of the amendment. In any event, the allega- 
tion is immaterial, since there is no question as to the violation 
of parole or the propriety of the revocation itself. 


4 
ARGUMENT 


The offer of a new hearing with the right to representation 
by retained counsel cured the defects in the first hearing 


Six months after his parole revocation hearing appellant 
brought suit in the District Court for the District of Columbia 
challenging the adequacy of that hearing on the ground that he 
had not been advised of his right to counsel (J.A.1). Shortly 
thereafter, on April 24, 1961, following the decision of this 
Court in Gleen v. Reed, 110 U.S. App. D.C. 85, 289 F. 2d 
(1961), the Board of Parole adopted a rule requiring that 
parole violators previously given hearings without the oppor- 
tunity to be represented by counsel should be afforded the 
opportunity for a new hearing with counsel. In accordance 
with this rule appellant was offered a rehearing with oppor- 
tunity to retain counsel, but rejected the offer (J..A. 3, 4, 8, 9).? 
Clearly this offer cured any procedural defect in the first hear- 
ing and rendered the action moot. See Krause v. Chappell, 
Misc. 1728, November 3, 1961, in which this Court denied a 
petition for leave to appeal in forma pauperis, on the ground 
that the record showed that “respondents twice offered peti- 


tioner a hearing at which he would be represented by counsel 
and that petitioner has failed to avail himself of the offer.” * 


? Appellant attacks the admissibility into evidence of the Parole Board 
rule of April 24, 1961 (concerning new parole revocation hearings in con- 
formity with the rulings of this Court) (J.A. 3) and an affidavit of the 
warden of the Lewisburg Penitentiary (showing that inmates at that in- 
stitution were advised of their right to a new revocation hearing with 
counsel) (J.A. 2-3). These documents were properly in the record in 
connection with the summary judgment proceeding. National War Labor 
Board y. Montgomery Ward, 79 U.S. App. D.C. 200, 144 F. 2d 528 (1944), 
Cert. denied, 323 U.S. 774. Federal Rules of Civil Procedure 6(d), 12(b), 
43(e), 56(e). See also Lark vy. West, 182 F. Supp. 794 (D.D.C.), aff'd. 110 
U.S. App. D.C. 157, 289 F. 2d S98 (1961). The Parole Board rule, more- 
over, is a matter of judicial notice. In any event, these documents only 
went to prove the offer of a rehearing, which appellant admitted (J.A. 
8,9). 

* Despite appellant’s contentions (Br., Q. 5) his rights under the Fifth 
and Fourteenth Amendments have not been violated. Interpreting a Dis- 
trict of Columbia statute which was then practically identical with 18 
U.S.C. 4207. this Court has held that “the question is one of statutory con- 


co) 


Appellant’s reliance upon Glenn v. Reed, supra, is misplaced. 
In its modified opinion in that case this Court emphasized that 
its decision to order Glenn’s release was based upon the peculiar 
substantive facts of that case. The Court said (110 U.S. App. 
D.C. at 86-87, 289 F. 2d at 463-464): 


Our decision to order release is based on the facts in 
this record. Appellant’s complaint alleged in substance 
that the Board issued its parole violator’s warrant on 
the basis of a fabricated charge made by a “jealous 
woman,” and that after appellant was arrested the 
woman withdrew her charge. On these facts, together 
with the admittedly invalid hearing, we think we should 
exercise our discretion to order appellant’s release. 


Subsequently, in Reed v. Butterworth, — U.S. App. D.C. 
—,, 297 F. 2d 776, 778 (1961), the Court reemphasized that it 
would order the release of a prisoner who had not been afforded 
proper parole revocation procedures only “in cases of grievous 
injustice.” See also, Powell v. Alabama, 287 U.S. 45 ( 1932) ; 
Pollard v. United States, 352 U.S. 354, 362 ( 1957); Dowd v. 
Cook, 340 U.S. 206 (1951) ; Dorsey v. Gill, 80 U.S. App. D.C. 9, 
148 F. 2d 857 (1945), cert. denied, 325 U.S. 890 (1945); F.C.C. 
v. Pottsville Broadcasting Co., 309 U.S. 134, 145 (1940), which 
indicate that procedural errors rarely call for release of the 
prisoner. New trials or other proceedings are held at which 
the proper procedure is followed. 

This case is wholly unlike Glenn, since there is no question 
as to appellant’s violation of parole and thus no cause for re- 
quiring more than correction of the original procedural defect. 
Therefore, too, this is not a case of “grievous injustice” calling 
for release of the prisoner. 

Appellant seeks to bring his case within the Glenn rule by 
apparently arguing that the facts concerning his violation 
(leaving the area of supervision) were obtained by coercion. 
See Statement of the Case, Appellant’s Brief, p. 5, and J.A. 8, 
13-16. But regardless of the truth of appellant’s somewhat 


struction. No constitutional right is involved as parole is a matter of 
grace.” Fleming v. Tate, 81 U.S. App. D.C. 205, 156 F. 2d 848, 849, (1946). 
To the same effect, see Moore v. Reid, 100 U.S. App. D.C. 373, 246 F. 2d 654, 
657 (1957). See also the Government's brief in No. 16716, Hysxcr v. Reed. 
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confusing allegations, the fact is that there is no doubt as to 
appellant’s crossing the state line and thus violating his parole. 
In Exhibit A, attached to his opposition to appellees’ motion 
to dismiss, appellant wrote: “Should I be returned and made 
to do (thirty-five) (35) months for going across the State line?” 
(J.A. 8). The District Court thus correctly found that appel- 
lant had admitted violating his parole (J.A. 10). There is no 
warrant for release under the standard established by Glenn 
and Butterworth. See also, Freedman v. Looney, 210 F. 2d 56 
(C.A. 10, 1954); Brink v. Looney, 238 F. 2d 619 (C.A. 10, 
1956).* 
CONCLUSION 


For the foregoing reasons it is respectfully submitted that 
the judgment should be affirmed. 
Burke MarsHALl, 
Assistant Attorney General. 
Davin C. ACHESON, 
United States Attorney. 
Harotp H. GREENE, 
Isape, L. Buair, 
Attorneys, 
Department of Justice. 
May 1962. 


“After the District Court had granted appellees’ motion for summary 
judgment, appellant sought unsuccessfully to file an amended complaint 
alleging the use of improper and illegal pressure to compel the signing of 
confessions or admissions against interest and also alleging that the parole 
violation charges were instigated by the father of a girl with whom appel- 
lant was associating “to break up the friendship” (J.A. 13). Under the 
circumstances the Court was not required to permit the amendment. Rule 
15, F.R. Civ. P. Plaintiff may not enlarge his cause of action after judg- 
ment has been entered. McHenry v. Ford Motor Co., 269 F. 24 18 (C.A. 
6, 1959) ; United States v. City of Brookhaven, 134 F. 2d 442 (C.A. 5, 1943) ; 
Macris v. Sociedad Maritima, 245 F. 2d 708 (C.A. 2, 1957). In any event, 
the amended complaint simply raised the issue of the allegedly coerced 
admissions. As demonstrated, supra it is immaterial whether these allega- 
tions are correct, since appellant’s parole was properly revoked in any 
event because of his leaving the district of supervision. 
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No 16,811 

JAMES CHARLES WHITLING, APPELLANT 
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GEORGE J. REED, CHAIRMAN 


UNITED STATES BOARD OF PAROLE, et al., APPELLEES 


APPEAL FROM THE UNITED STATES DISTRICT COURT 


FOR THE DISTRICT OF COLUMBIA 


APPELLANT'S REPLY BRIEF 


QUESTION PRESENTED BY APPELLEE 


"In the opinion of the appellees the question presented is: 
Whether a prisoner who was not represented by counsel at 
his original parole revocation hearing but was subsequently 
offered the opportunity to be represented by counsel at/a new 
hearing is entitled to be released from detention. ' 
Brief for Appellee Page I 


In their brief the appellee confines himself to the one uestion as 
stated above. The same question was substantially ra sed as 
question I by the appellant in his brief already filed as follows: 


"Does the failure of the appellee at a parole violator hearing to 
inform the appellant of his right to counsel, make the proceeding 
a nullity?" 
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Appellees! Counter Statement of the Case 


The eppellees' "Counterstatement of the Case" (appellee's Brief 


peges 1-2) is generally in accord with appellant's ''Statement of the Case." 


(appellant's Brief pages 3-5). 

There is one material omission, however, which we call to this 
Honorable Court's attention: a typewritten copy of appellant's handwritten: 
"NViotion to Suppress U.S. Attorney's Agreement Relating to D.C. Code" was 
filed June 24, 1961 marked Exhibit A., and made a part of the "Opposition to 
Motion to Dismiss (appellee's herein) and Motion to Strike Exhibits and Refuse 
Motion to Dismiss" filed by counsel below in appellant's behalf. (J. A. 4-5, 
Paragraph 5.) 

This Exhibit A written by appellant himself substantially sets forth 
the facts, together it is true, with a great deal of surplusege not pertinent 
herein, which facts were later incorporated in plaintiff's ‘Motion for Leave 
to Amend Complaint"! and the:''Proposed Amended Complaint (for Declaratory 
Judgment) and Mandatory Injunction," (J, A. pages 12-16). Thus, the alleged 
facts of the Amended Complaint were before the Court June 24, 1961 and came 
before the Iower Court for the first time after judgment August 26, 1961 after 
the courts’ "Findings of Fact" and "Order" filed August 16, 1961 as appellee 


infers. 


"Status and Rules Involved"! cited by appellee in the Brief for 
Appellee (pages 2-3) 


These are no doubt true but we maintain that: 
"The Rule of the United States Board of Parole adopted April 24, 1961" 
is not properly before this Court and was not properly before the lower court 


and that neither court can properly take Judicial Notice of this Rule. The Rule 
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of April 24, 1961 is stated (J.A.3). Cbjection to this unsworn copy of the 
Rule filed herein was made below and it is one of the ''Questions Presented" 
in appellant's Brief (Page 1, question 3). No citation for this ''Rule of the 
United States Board of Parole adopted April 24, 1961" is given by appellee 
at any time, counsel for appellant have searched the Federal Register on the 
alleged date and can find no reference to any such rule. 

Therefore we maintain that this alleged Rule of the United States 
Board of Parole, an unsworn copy of which was attached to appellant's 
"Motion to i smiss" and never introduced properly into evidence (J. A. 2-3) 
is hearsay, is not properly before this Court, nor the Court below, for the 
reason that the Court can not take Judicial notice of such an/alleged document 
contrary to contention in the Brief for Appellee (page 4 note/2). 

SUMMARY OF ARGUMENT 


Our view of the facts of the case are set forth at) length in 


appellant's Statement of the Case on pages 3, 4 and 5 of appellant's (original) 


Brief already filed herein. "Appellant's Statement of the Case" is a resume of 

the facts which appear in the Joint Appendix, also filed herein. This Court 

is respectfully referred to the study of these documents to determine the 

facts. 
In this the ''Appellant's Reply Brief" counsel for| appellant 

respectfully summarizes its argument as follows: 
The alleged Parole Violator Hearing held on August 24, 1960 is 

admitted by the Appellee to be defective as appellant was not informed of his 

right to counsel. Appellant contends that the defect makes the hearing an 


absolute nullity. This Court has ruled that this type of parole violator 
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hearing is a nullity and any further proceedings must be de novo. The treatment 
of the appellant as set forth is not only high melodrama but is 2 "grievous 
injustice’ which appellee claims is necessary to receive appellant's release 
on the basis cf the exparte addition to Glenn v. Reed cited and discussed 
herein. There is nc evidence before the Court that appellant admitted violating 
his parole. The alleged violation of the parole is not, however, the question 
at issue here. The question here is whether or not a lawful parole violator 
hearing was given appellant and whether he is now wrongfully confined in the 
penitentiary, both of which we affirmatively maintain. 

The eighteen cases cited in the Brief for Appellee are discussed. 
Some of them, we believe, when properly considered are in appellant's favor. 
Some other cases cited by appellees are of no applicability for the purposes for 
which cited. Where there appears a reasonable doubt, in our minds, of the true 
meaning of the case cited by appellee, we attempt to explain it to this Honorable 
Court from the reasonable point of view of the appellant. 

Our conclusion is, to be short, that the alleged Parole Violator 
Hearing held August 24, 1960 is incurably and fatally defective and is an 
absolute nullity. Therefore the appellant should be released without further 
ado, 

ARGUMENT 

THE ALLEGED PARCLE VIOLATOR HEARING HELD CN AUGUST 

24, 1960 IS ADMITTED BY THE APPELLEE TO BE DEFECTIVE AS APPELLANT 


WAS NOT INFORMED OF HIS RIGHT TC COUNSEL. APPELLANT CONTENDS 


THAT THE DEFECT MAKES THE HEARING AN ABSCLUTE NULLITY. 
SE EEN BIN AOOVEUEE NULLITY, 


Appellant filed 2 Motion for Declaratory Judgment on March 1, 


-5- 
1961. After this Court's Decision in Glenn v. Reed 110 U.S. App. D.C.85! 
289 F 2d 462 your appellant was offered a new revocation hearing with right 
of counsel in compliance with the rule of the Board cof Parcl¢ allegedly issued 
April 24, 1961. The appellant refused to accept this offer. ‘The appellee 


therefore concludes that because of its offer the case is now moot. 

This appears to counsel for appellant a strange if not weird 
contention. Admittedly, the appellant did not have a proper,| lawful hearing. 
He is to date and has been since October 1960 admittedly confined in the 


Lewisburg Penitentiary without a lawful hearing. Appellee claims that this 
defect in the original alleged hearing is cured by its generous offer after this 


Court decided the appellees' conduct of the parole violator héaring was 
unlawful and defective, | 
Such a plea that a defendant may refuse a hearing is unknown to 


American and Anglo-Saxon jurisprudence, Cur appellant must have 2 hearing. 
| 


It is not up to him tc choose whether he has cne or not. If sd, no defendant 
| 
| 


could ever be ccnvicted and no hearing judicial or quesi-judicial could ever 
be had. Even the new obsolete drum head courts martial paired the presence 
of the accused properly represented. The accused cannot refuse to come or 
attend. Certainly in the present case, there is no difficulty in securing the 
appellant's attendance on any hearing the Board wishes to order. So the fact 
remains that the appellant has been confined for nearly two years without 
a lawful hearing. 
Such proceedings may be proper in certain foreign jurisdictions, 
particularly those based on Civil or Roman Law. In these countries, men may 


be tried in absentia or even may walk out of 2 hearing as ccllaboraticnist 


French Premier Paul Reynaud did from his triel. But in our legal system, 
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the judicial or convening authority has the duty of setting the hearing and 


requiring the presence of the defendant. 

When a prisoner has been retaken upcen a warrant issued by the 
Board of Parole, he shall be given an opportunity to appear before the Board, 
a member thereof, or an examiner designated by the Board. At such hearing _ 
he icy be represented by counsel. (Underscoring ours.) (Title 24 Sec, 206 


D.C, Code 1961 Ed.) 


This Court has followed the D.C. practice in Glenn v. Reed supra, 
Reed v. Butterworth 297 F 2d 776 (1961); discussed on pages 1, 5, 6,7 and 8 of 
our Brief. 

This Court, in a habeas corpus proceeding attacking the validity of 
2 Parole Violator Hearing held: 

"We do not reverse in order to substitute our judgment for that of 
the Board, We have nc such power. When, however, it does not appear that 
the prisoner knew that at the hearing, ' he may be represented by counsel! 


there was neither election not to have counsel nor a waiver. Since the absence 


fatally invalid, The appellant is entitled to be discharged from his confinement. 


(Underscoring ours) James Clarence Moore v. Curtis Reid et al, 246 F 2d 


654, 100 U.S. App. D.C. 373 (1957) 


THIS COURT HAS RULED THAT THIS TYPE CF PARCLE VICLATCR 
HE..RING IS A NULLITY AND ANY FURTHER PROCEEDINGS MUST BE DE NCVC, 


In Glenn v. Reed supra the Court concluded: 


"The Board may afterwards issue a new warrant for his arrest, 
but not without considering whether grounds for arrest now exist. 
Any further proceedings from arrest for revocation, must be 
entirely de novo, " 
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In other words this Court rules that such invalid proceedings as 
are involved here are an absolete nullity. We feel the Court is correct. Life 
cannot be breathed into an act unlawful ab initio. 

The Glenn case arose because of an irate woman, probably of 
questicnable character, who got mad at Glenn and moved by spite, instigates 
the parole revocation proceedings of which she later repents, In the present 
Whitling case, we seem to have even more melodrama. Here it is alleged 
that a "papa'' irate because his daughter, in a perfectly proper way, is dating 
a very youthful paroled convict. ''Papa'' is naturally quite upset and stirs 

| 


up these parole revocation hearings. Whitling is threatened that the young 


| 
lady will be sent to a reform school for wayward girls,that he may be prosecuted 


for violating the Mann or Dyer Acts unless he signs an admission, which, let 

us hope is false, but none of which is before this Court nor hes been seen or 

the contents of which are known to counsel. This grossly improperly secured 
admission is the basis on which the parole is revoked. This |we believe 


constitutes "grievous injustice" far exceeding thet alleged in the Glenn and 


Butterworth cases. 
: The facts are not simple, clear, and admitted as those set out by the 
appellee. There is no evidence before the Court that appellant has admitted 
violating his parole. The contents of the signed statement, we allege was 
wrongfully coerced, from the appellant is nowhere in the record, What it 
includes is unknown to appellant's counsel and, as far as we know the appell- 


ant himself, The appellee quotes out of context a clearly rhetorical question 
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asked by the appellant in his handwritten Motion Exhibit A cited Supra (J. A, 6-9). 
If this Honorable Court will carefully read the entire paragraph 11 of this 
Exhibit A (J. A. 8-9) it will inescapably conclude that this statement, taken 
out of context in page 6 of appellees! Brief far from being an admission of 
guut in crossing a State line is in fact a vehement denial of same, 

Whether the appellant violated his parole is of little moment. The 
question is and the fact admitted is that the Parole Board violated the 
constituticnal-end lawful rights of the appellee and have confined him for 
some twenty months without a lawful hearing. The appellee seeks to justify 


viclation of appellant's right under the Due Process Cleuse of the Fifth and 


Fourteenth Amendment by quoting dicta by this Court in Fleming v. Tate, 


81 U.S. App. 205, to the effect 'No Constitutional right is involved as parole 
is a matter of grace,'' Appellee fails to state that this Court in affirming the 
release of the petitioner stated, ‘We do not repeat but adopt with approval 
the reasoning which led the District Court to grant the writ.'' In Moore v, 
Reed, supra also cited by appellee was reversed forfailure to be represented 
by counsel, ° 


Compare Powell v. Alabama, 287 U.S, 45; and Reed v, Butterworth, 


U.S. App. D.C. , 297 F 2nd 776, cited by appellee, page 5 of brief. 


That is the real question before this Honorable Court, and we submit that 
this is a most "grievous injustice’! Appellees contend that our motion to file 
an amended complaint comes too late as being after the District Court had 
rendered summary judgment, The questions raised in this proposed amend- 


ment were already before the Court in the submission of an Exhibit A. 


"Copy of Plaintiff's Handwritten Pleadings" filed June 24, 1961 See Joint 
Appendix pages 6-9, The proposed amended complaint largely put these facts 
in order and the District Court admittedly had the discretion of whether 


or net torallow it. 
| 


In the Brief for appellee some eighteen cases are cited. Some of 
these we have discussed at length and believe are in our favor, the cthers 
are at least of questionable applicability to the case at bar for the purpcses 


cited, 


DISCUSSION CF AUTHORITIES CITED BY APPELLEE 
The appellee again cites the unreported case of Krause v. 
Chappell, misc. No. 1928, this despite the fact that this Court had elready 
permitted appellant to file his appeal in forma pauperis, without prepayment 


ef costs. 


i 
In Note 2, page 4 of appellee's Brief the appellee has cited 


National War Labor Board v. Montgomery Ward, 79 U.S, App. D.C, 200, 144 F 
2nd 528 (1944), Cert. denied, 323 U.S. 774. Federal Rules /of Civil Procedure 


6 (d, 12 (b) 43 (c), 56 (c), also Lark v. West, 182 F Supp. 794 (D.D.C.). 
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Affirmed 110 U.S. App. D.C. 157, 289 F 2nd 898, Ostensibly, all of these 
decided cases set forth good law for the principles involved, but they are not 
in point and have noiearing on the case at bar. The citation to Federal Rules 
of Civil Procedure 6 (cd), 12 (b), 43 (e) and 56 (e) are inapplicable to the 
present case for three rensons: a, the documents have not been produccd in 


accordence with the Rules cited; b. the appellee has sought tc amend the rules 


of the rarole Board ex post facto, (Mere properly stated as retrospectively) 


ande. the appellant objected to these alleged papers. To seek to validate 
the original parole violator's hearing by attempting to introduce the purported 
rule of the U. S, Board of Parole effective April 24, 1961, some nine or 

ten months after the fact is an unadorned attempt to "change the rules during 
the progress of the game", so to speak, 

Appellant has examined the cases cited on page 5 of the Brief. 
Particularly, Dorsey v. Gill, 80 U.S. App. D.C. 9,148 F, 2nd 857 (1945), 
cert. denied 325 U.S, 890 (1945); F.C. C.v. Pottsville Broadcasting Co., 

309 U.S. 135, 145 (1940), And then the appellee make the general statement 
that "procedural errors" rarely call for release of the prisoner. This state- 
ment made in the light of the holding of the court in Brink v. Looney, 238 

F 2nd 238 (C.A,10, 1956) cited on page 6 appears to be an attempt to mislead 
by citing authorities that hold the exact opposite to the contention of appellee. 
It is respectfully submitted that in Brink v. Looney, in a per curiam decision 
the C6urt stated the Rule correctly: 

"The burden was on petitioner to establish arbitrary action or denial 


of due process by Parole Board. The trial Court, in effect, held 
that the petitioner had not sustained that burden," 
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The Summary Judgment granted appellee below is in 


error as 


conversely the lower Court erred in refusing appellant's motion for summary 


judgment, 


Summary judgment, such as was rendered herein in 


the .Court below, 


is only valid if: "the pleadings, depositions and admissions on file together 


with the affidavits, if any, show that there is no genuine issue as to any 


material fact and that the moving party is entitled to judgment as a matter of 


law." F.R.C.P. Rule 56 (c). 


A casual study of the pleadings, depositions, end alleged admissions 


filed in this case as reflected by the Joint Appendix, the Brief and this Reply 


Brief of the appellant, and the Brief of the appellee all duly filed in this case 


undeniably establish thet there is no phase of this case where a genuine issue 


does not exist and where the parties are not in serious disagreement over 


material fact and the admissability of evidence except that it 


is admitted 


by both parties that: on June 6, 1960 a parole violator's warrant was issued; 


appellant was arrested June 13, 1960; on August 24, 1961 an 


allegedly invalid 


parole violator hearing was held by the United States Board of Parcle at which 


hearing your appellant was not advised of his right tc be represented by counsel, 


and on Cctober 5, 1960 appellant's parcle was revoked and the appellant 


returned to custody and was confined in the Lewisburg Penitentiary. It is 


also admitted that on March 1, 1961 appellant personally pre 


a motion for declaratory judgment and mandatory injunction; 


pared and filed 


that at some time 


efter May 1, 1961 the appellant was offered a new hearing, which he refused. 


This the appellee contends made tle controversy from which 


the complaint 
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“arose moct. (J,A.Fg.2 et scq.). This lower Court, we contend, erronecusly 
cllowed this argument and rendered summary judgment below for the appellee 
and likewise erred in refusing summary judgment, as prayed for, in favor of 
the appellant. 

Your appellant below was entitled tc summary judgment in his favor, 
if contentions of his counsel are correct, because: the alleged parole violator 
hearing was 2n absolute nullity ab initio and no offer of 2 new hearing can 
revive that which was born cead. Hence, based cn admissions in the alleged 
parole viclator hearing there is no issue of fact and hence if the alleged parole 
violator hearing of August 24, 1960 is a nullity the appellant was entitled to 
summary judgment, as prayed for. (J.A. pgs 9-12), and the lower Court erred 
in refusing appellant's motion for summary judgment. 

CONCLUSION 

For the reasons herein set forth: 

The Court below erred in granting appellee a summary judgment in 
its favor, said judgment being in violation of (F.R.C.P. 56 (c). 


The Court below erred in refusing to grant appellant's motion for 


summary judgment in his favor, because said refusal was in violation of 


FLR. C.P. 56 (c), 

Therefore the appellant should be released forthwith from his unlawful 
confinement in Lewisburg Penitentiary. 

The appellants and appellees disagree strongly about certain questions 
of fact raised in this case. In the appellant's view the facts of this case consti- 
tute a most serious grievous injustice and abuse of quasi judicial and 
administrative power. It is not however necessary for this Court to determine 


and find these facts. 


The central and dominating question is: 

WAS THE ALLEGED PAROLE VIOLATOR HEARING HELD ON 
AUGUST 24, 1960, WHICH IS ADMITTED BY THE APPELLEE TO BE 
DEFECTIVE AS APPELLANT WAS NOT INFORMED OF HIS RIGHT TC 
COUNSEL, AN ABSOLUTE NULLITY WHICH CANNOT BE CURED EXCEPT 
BY COMPLETELY DE NOVO PROCEEDINGS? | 


This Court we maintain has so previously held and we respectfully 


submit that a proceeding null and void ab initio cannot be cured, If so 


| 
this Court is confronted with no other problem and the appellant should be 
| 


released from his unlawful confinement forthwith, 


Respectfully Submitted, 


| 

Greene C, Furman 
| 
Elbert E. Blakely, 
Court appointed counsel for 
appellant. | 
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PETITION FOR REBEARING 


Now into Court, through undersigned appointed counsel, | comes James 
Charles Whitling, Appellant herein, and petitions this Honorable Court for 
a Rehearing and moves and shows: 

That a Rehearing of this case should be granted for the following 
reasons to-wit: 

1. That the majority opinion rendered by Circuit Juége Burger was 
in error as to fact when in the court's stetement of fact it jetated: 
"Whitling's complaint does not contain allegations denying condition of 
parole. Subsequent to judgment, however, Whitling asked leave to file an 
amended complaint which alleged he had admitted violation of parole only as 
a result of coercion and threats, anparently allegedly made by representa- 
tives of the Parole Board. The District Court denied leave to file the 
emended complaint." (Court's Opinion, pé- 6) 

This statement is, we respectfully submit, in error as to facts. 
The Plaintiff-Appellant's motion for leave to amend complaint was filed 
August 26, 1961 (Joint Appendix, pgs. 12-16) after the District Court's 
order of August 16, 1961 granting Defendant-Appellee's motidn for summary 


judgment and refusing Plaintiff-Appellant's (Joint Appendix |pgs- 11-12). 


But prior to this on June ah, 1961, the Plaintiff-Appellant | Whitling filed 


an "Qpposition to Motion to Dismiss and Motion to Strike Exhibits and Refuse 
Motion to Dismiss" (Joint Appendix pgs- 4-5) to which was attached and made 
a part thereof end marked Exhibit A, a copy of Plaintif?’s handwritten 
pleadings received by his attorney entitled "Motion to Surpress U.S. 
Attorney's Arjuement relating to D.C. Code." (Joint Appendix pgs. 6-9). The 


substance of what was later incorporated in the "Proposed Amended Complaint 
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(For Declaratory Judgment and Mandatory Injunction)" filed in Appellant 


Whitling's behalf August 26, 1961 (Joint Appendix pgs. 12-16). Thus this 
Honorable Court is in lerror in implying in its opinion, pé- 6, that the 
allegations of "... coercion and thrests apparently allegedly made by repre- 
sentatives of the Parole Board ..." were not before the trial court until 
after Summary Judgment was rendered. 

2, This Honorable Court further erred in stating: "He was afforded 
a hearing by the United States Board of Perole on August 24, 1960, at the 
Federal Reformatcry at Chillicothe, Obio, but did not have assistance of 
counsel nor was be advised of his right to retain counsel." That under such 
eireumstances, the alleged heering was a nullity and did not constitute a 
lawful hearing. An absolute mullity is without any legal effect whatsoever. 

3. That this Honorable Court erred in refusing and overruling the 
motion for additional time to present oral argument filed in behalf of 
Appellant Whitling October 22, 1962 under the peculiar circumstances set forth 
therein. This case was argued before a three Judge panel on or about June 
1h, 1962, and no opinion was rendered on this argument or briefs filed. 
That this case was consolidated with several other cases without the consent 
of Appellant whitling's counsel and over their opposition on the ground that 
this case wes peculiar and different from the others with which it was joined 
en banc and "That to properly present these distinguishing facts, counsel 
should be allowed additional time to present such facts of Appellant's case, 
to the end that rights of the Appellant will not be prejudiced." (See Motion 
filed oct. 22, 1962). This motion for additional time was denied by this 
Court en banc in Chambers Oct. 24, 1962, and Appellant was denied representa- 
tion in the argument by his counsel end afforded none on the peculiar facts 


of his case. 
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4, This Honorable Court erred in refusing to release Appellant 
Whitling as prayed for although it did recognize a distinction from six of 
the other eight cases decided in the opinion rendered thereon on April 11, 
1962 by remanding the Whitling case and one other for further proceedings 
(Court's Opinion, pgs. 36-39) « 
5. We believe the opinion of Circuit Judge Faby with which Circuit 
Judge Wright joined concurring in part, dissenting in part, is torrect wherein 
Judge Fahy states: "The exception is the case of Whitling. It} does not ap- 
pear that he freely made an admission to the charge of parole violation. 
There are allegations (in his rejected offer to amend his complaint) of 
threats and coercion against him in connection with & statement apparently 
relied upon by the Board. From this record we are unable to pass upon the 
merits of his defenses. It is not apparent that the Board considered them. 
I disagree with the District Court's finding that this Appellant *hed ad- 
mitted violating the conditions of his parole.’ Accordingly, as I see it, 
he ought to be released, but without prejudice to the Board proceeding de 
novo in his case." (Court's Opinion, Pé- 67) 


We have studied the concurring in part and @issenting in pert opinion 


of Chief Judge Bazelon and Circuit Juage Edgerton (Court's Opinion, pgs. 


42-60). To be frank, this opinion is very confusing to counsel. ‘Their 
Honors Judges Bazelon and Edgerton seem to argue that the Be in this 
case is admittedly wrong put concludes that while apie asan not convicted 
of any act constituting & charged violation etc., that the case should be 
remanded as was done in this case by the majority of this Honorable Court. 
6. On June 18, 1957, Whitling was committed to the custody of the 


Attorney General under the Youth Corzections Act (18 U.S.C. 501a(b) 1958). 


a hue 


He was eighteen at the time. He was paroled June 20, 1959. On June 13, 1960 


he was arrested on a parole violation warrant and after the alleged hearing on 
August 24, 1960, his parole was revoked October 5, 1960 and since that time 
he has not been in & Federal Reformatory but in the United States Penitentiary 
at Lewisburg, Pennsylvania. The Motion of Whitling drawn by himself was 

filed March 1, 1961, over two years ago. A great deal is said in the opinion 
of this Honorable Court about the Rehabilitation of Federal Prisoners. 

Candor necessitates that we remark there is no evidence of rehabilita- 
tion efforts since October 5, 1960. If Whitling's allegations are even 
partially true, he will be a very strong character if he does not emerge late 
this year an embittered man. Perhaps the remanding of this case at this late 
date is no legal wrong, but we believe it is sufficient grounds for this 
Honorable Court to reconsider its judgment. 

7. Counsel do not cite any points and authorities herein save our 
brief, our reply brief and this Honorable Court's sixty-nine page opinion 
dated April 11, 1963 wherein an exhaustive discussion of the law and perti- 
nent cases affecting parole is presented. 

Wherefore, James Charles Whitling, your Appellant-Petitioner and Mover 
herein prays that a rehearing be granted in this case and that after due 
proceedings had there be judgment of this Court ordering his release forth- 
with. Further prays for all necessary orders, and general relief. 


Respectfully submitted, 


Greene Chandler Furman 


““Hibert B. Blakely ———s—s—i‘_ 


Court Appointed Counsel for Appellant 


CERTIFICATE CF GOOD FAITH AND OF SERVICE 


I hereby certify that the foregoing motion for rehearing is filed 
in good faith and not for the purpose of delay and that copies of this 
motion have been mailed to Harold H. Greene, Esq., Department of, Justice, 


postpaid and served on David C. Acheson, Esq., United States Attorney for 


the District of Columbia. 


A 


ae ee 
Greene Chandier Furman 


a 
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[ Filed March 1, 1961] 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 
Washington 1, D. C. 


James Charles Whitling (Plaintiff) 
U. S. Penitentiary 
Lewisburg, Pa. 


v. Leave to file without prepayment of costs 


George J. Reed (Respondent) 
Chairman 

U. S. Board Of Parole 

At: Washington, D. C. JUDGE 


Motion for Declaratory Judgement 
S. Mandatory Injunction 
Title 28§-2201-02-U.S.C. 


Comes now to your petitioner who moves the Honorable Court to 
order the respondent to release your petitioner, as your petitioner was 
not advised his right of Counsel under Title 18§-4207-02-U.S.C. 

STATEMENT OF FACTS 

On August _, 1960, your plaintiff was given a Parole Revokation 
hearing by the U.S. Board of Parole at Chillicothe Reformatory, to de- 
termine whether your petitioner was a Parole Violator. At this hearing 
your petitioner was advised of his right of Counsel as allowed in the case 
of Robbins vs. Reed, and further in the case of Hurley vs. Reed, #15886, 
decided by the District of Columbia on February 2, 1961. Your plaintiff 
contends that under Title 18§-4207-U.S.C. that the right for Counsel should 
have been afforded your petitioner. 

CONCLUSION 

Your plaintiff asks this Honorable Court to order the respondent to 


release your petitioner as your plaintiff is presently confined at the United 


States N.E. Penitentiary under the U.S. Board of Parole's Warrant, and is 
being held illegaly. Your plaintiff also asks this Honorable Court for 


/s/ James Charles Whitling 
(Plaintiff) 


Counsel to assist your plaintiff. 
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Subscribed and sworn to before me on this 21st day of February, 1961. 


)Parole Officer's Name( 


[ Filed June 1, 1961] 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 
JAMES CHARLES WHITLING, _) 
Plaintiff CIVIL ACTION NO, 625-61 
V5 


GEORGE J. REED, Chairman 
United States Board of Parole 


Defendant 


) 
) 
) MOTION TO DISMISS 
) 
) 
) 


Comes now the defendant by his attorney, the United States Attorney, 
and respectfully moves the Court to dismiss the complaint on the ground 
that the controversy from which the complaint arose is now moot. 


/s/ BURKE MARSHALL 
Assistant Attorney General 


/s/ EUGENE N. BARKIN 
Attorney, Department of Justice 


/s/ DAVID C, ACHESON 
United States Attorney 
of Counsel 


[ Filed June 1, 1961] 
STATEMENT OF AFFIDAVIT 
STATE OF PENNSYLVANIA ) 


COUNTY OF UNION ) 

I, J. T, Willingham, Warden, U.S. Penitentiary, Lewisburg, Pennsyl- 
vania, certify that the following statements are correct. 

On Thursday, April 27, 1961, a Memorandum was received, dated 
April 24, 1961, from Joseph N. Shore, Acting Parole Executive, and Claude 
S. Nock, Parole Executive, Youth Division, in reference to Attorneys at 


3 

Parole and Mandatory Release Revocation Hearings. 

On Monday, May 1, 1961, this Memorandum was discussed with the 
seventeen men who are to appear on the May parole board for their re- 
vocation hearings. This group was given the opportunity to ask for 
counsel at the time of their hearing. 

On Tuesday, May 2, 1961, this Memorandum was explained to the 
sixty men presently confined at this institution who had previously appeared 
before a member of the parole board for a revocation hearing. Each man 
was advised that he has an opportunity to request a new revo¢ation hearing, 
with counsel. 

Lloyd Washington, 25872-NE, was one of this group who asked 


several questions about the Memor andum. He did not request a new 


parole hearing, with counsel, at this time. On May 3, 1961, this Memo- 


randum was given to Washington to read, and discussed with /him indi- 
vidually. Again, he did not request a new hearing, with counsel. 
Signed this third day of May A.D., 1961. 
/s/ J. T. WILLINGHAM 


The following rule was adopted by the United States Board of 
Parole and became effective April 24, 1961: 
All federal prisoners who have been returned to custody 
as parole or mandatory release violators under a Board 
warrant shall be advised that they may be represented by 
counsel at the revocation hearing provided that they arrange 
for such counsel in accordance with Board procedure. 
All prisoners in custody as violators previously given 
revocation 'hearings' without being afforded the opportunity 
for representation by counsel shall be given an opportunity 


for a hearing with counsel. 


[ Filed June 24, 1961] 


OPPOSITION TO MOTION TO DISMISS 
AND MOTION TO STRIKE EXHIBITS 
AND REFUSE THE MOTION TO DISMISS 


Comes now the plaintiff, through his court-appointed attorney and 
respectfully moves the Court to dismiss the defendant's motion to dismiss 
on the following grounds: 

1, A motion to dismiss assumes as correct all the statements of 
fact, and it is admitted that the plaintiff's Motion for a Declaratory Judg- 
ment stated a valid cause of action. 

2. The defendant sets forth certain allegations of fact which have 
occurred subsequent to the bringing of this action, which facts are not 
proven and not agreed to by the plaintiff. 

3. Admittedly plaintiff was arrested on June 13, 1960 on a parole 
violator warrant, but was not confined for some time. After a parole 
violator hearing on October 5, 1960, the parole was revoked. The plain- 
tiff was not informed of his right to counsel and no legal advice was 


afforded him, making the procedure a nullity ab initio. 
4. On or about June 9, 1961, plaintiff was informed that he could 
retain counsel and have a hearing. No offer was made to secure counsel 


for him. He was then and is now incarcerated at the United States Peni- 
tentiary at Lewisburg, Pennsylvania, and it is contended that this action 
moots the plaintiff's Motion for a Declaratory Judgment. 

5. On June 19, 1961, counsel received from plaintiff, in response 
to several letters asking for information, a long-hand motion to Suppress 
U.S. Attorney's argument relating to D.C. Code, etc., prepared by plain- 
tiff. From this paper it appears that at least one of counsel's letters to 
his client has not been given him. This included a copy of pertinent parts 
of defendant's pleadings and a list of questions to be answered, See Para- 
graph (4) of plaintiff's hand-written motion to suppress U.S, Attorney's 
argument, This motion of plaintiff while lacking in form and somewhat in 
applicability and correctness of spelling, does give a conflicting statement 
of fact from that of the defendant and does give a clear statement of the 
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issues involved together with various points and authorities; for the 
information of the Court and for what value this document may have a 
typewritten copy of same is attached to plaintiff's argument and points 
and authorities marked Exhibit A and by reference made a part hereof. 

6. The photostatic copy of the statement of J. T. Willingham, 
Warden, U.S. Penitentiary, Lewisburg, Pennsylvania, is not evidence, 
is not applicable to the plaintiff, for nowhere is it alleged he was a 
participant in the meetings therein set forth, and violates the rule that 
motions to dismiss are based entirely on pleadings of plaintiff. The 
defendant has raised new questions of fact by way of defense or extenua- 
tion which are inadmissible, and the statement of said J. T. Willingham 
should be stricken from the record and plaintiff so moves. 

7. It is admitted by defendant that the plaintiff did not have a legal 
hearing at the revocation of his parole. Apparently little evidence was 
taken, improper coercion was used, and the defendant now appears alleg- 
ing an involved state of subsequent fact, because of which defendant pleads 
the plaintiff's motion is moot, An absolute nullity ab initio cannot be re- 
vived, and defendant's motion to dismiss should be refused. 

CONCLUSION 
WHEREFORE, Plaintiff prays that defendant's motion to dismiss 


be refused and that after due proceedings had there be judgment in his 


favor and against the defendant granting plaintiff's Motion for| a Declara- 
tory Judgment and releasing your petitioner from the U.S. Penitentiary at 
Lewisburg, Pennsylvania. Plaintiff further prays for all necessary orders, 
general legal, and equitable relief. 

Respectfully submitted, 


/s/ GREENE C. FURMAN 
Attorney for Plaintiff 


[ Filed June 24, 1961] 
EXHIBIT A 
COPY OF PLAINTIFF'S HANDWRITTEN PLEADINGS 
RECEIVED BY HIS ATTORNEY JUNE 19. 1961 


"George J. Reed 
Chairman 

U. S. Board of Parole 
At Washington D. C. 


MOTION TO SURPRESS U. S. ATTORNEYS 
ARJUEMENT RELATING TO D. C, CODE 


Comes Now James C. Whitling your petitioner and moves this Hon, 
Court to "Supress"’ U. S, Attorneys Contention that the case of Moore Vs. 
Reid and Robbins vs. Reed Hurley vs. Reed and Glenn vs. Reed were in 
compliance with The District of Columbia Code. "Reasone Herein." 

1) Title 18 "U.S.C. Federal Rules of Crimenal Procedure specificly 
states that a Prisoner retaking up on a Warrant by the U. S. Board of 
Parole shall be given an Opportunity to appear before the Board or a 
Member thereof. Title 18 84207 U.S.C. 

2) In the case of Robbins Vs, Reed No. 269 F. 2d 242 D.C.C.M,. That 
Court ruled that a Defendant at such a hearing was entitled to Counsel and 
relied on the case of Moore Vs, Reid 100 U.S. app. D.C. 373, 246 F 2d. 625 
and Fleming vs. Tate 81 U.S. app. D.C. 2055-156 F 2d. 884. The Court re- 
lated to these Mentioned cases On the issue being argued by the appelant 
Mr. Robbins in his case. The right of counsel. 


3) As U.S. Attorneys miscontrues the meaning of Title 18 $4207 


and, refers to the District of Columbia Code Your petitioner moves this 
Hon, Court To Supress the respondents Contention citing The District of 
Columbia Code, and refer U, S. Attorneys To Title 18 §4207. Werein the 
Language of the Law which reads. The Parole Board as a Matter of 
Criminal Proceedure gives a Defendant an Opportunity to appear before 
the Board. They do "not do so" at their Discrection, and is not an ad- 
ministrature hearing but, One Ordered by "Title 18 84207 U.S.C. 

4) On June 9, 1961, Mr. Only Danioff your petitioners Case Worker 
did advised your petitioner of the legal Opposition that was sent to him 
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from his Attorney for discussion. I wish to inform this Hon. Court that 
your petition has not received these legal papers yet. (Thursday, June 
14, 1961.) 

5) In August 1960, plaintiff James C. Whitling was Comonitted upon 
a hearing by the U. S. Board of Parole and brings this to the "Attention" 
of the U. S. Attorney or assistant. 

6) Your petitioner is serving a Sentence emposed upon him by the 
U.S. Board of Parole of the mentioned date they have sole discretion of 
extending or shortening your petitioners period of Confinement. 

7) No, respect for the English Launguage of Declaratory Judgement 
has been shown by the United States Attorneys, as your petitioner has 
been the victim of delay. The purpose of such is only to delay|the issue 
invoiled by the cases of Robbins vs. Reed, Hurley vs. Reed, and Glenn vs. 
Reed. 

8) Proper relief can be sought by Writ of Declaratory Judgement, 
and is applicable under the Decisions your petitioner is using. 

9) The right of a proper defense is allowed by the sixth|(6) Amend- 
ment. The (basic arguement) of the cases of Fleming vs. Tate and Moore 
vs. Reid D.C. C.A. These Mentioned Cases were also the Foundation for 
the Robbins vs. Reed Case. Maybe the US. Attorney does not) gain full 
benefit of the mention Cases and references. 

10) Your petitioner further asks this Hon. Court to order the U.S. 
attorney to contact the Officals at the District of Columbia Reformatory 
and, "ask them what change they underwent when the case of Moore Vs. 
Reid went into effect." Two weeks notice of the right of Counsel before 
a Prisinor was schualded for a hearing. 

11) Your petitioner has clearly stipulated that the first (1) thing he 
did was to find out all he could about the way I could plead my case. My 
Parole officer at Chillicothe Reformatory said that the only way I could 


defend myself was to try and explain everything I could to make the 


parole Judge understand my side of the story, but he said that he would 
see me again. I feel that an injustice was done to me. My Parole officer 
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("Charles Huger") said when he inerview me at the Franklin County Jail 
in Franklin Pa. that it was up to the Parole Board not him to deside wheather 
I should be aloud to remain on the outside. Is a couple minutes of a hearing 
called fair? Should I be returned and made to do (thirty-five) (35) months 
for going across the state line? Is it right for them to hold my girls free- 
dom at stake if I would not sign a statement saying I went across the 
stateline. At first her father wanted to put her in prison just so he could 
get me more time, but after seven days they finally gave me a herring 
and told me to go home. A Couple months later the Parole Board desided 
to violat me. I give this Hon. Court the charce to dig into my records and 
write to the County Jail for any imformation that they want. I don't know 
if they will remember everything but I do know that they will remember 
Mr. Lockhart because of the things he called them, but the hon. Court 
must take into consideration that this case happen over a year ago. 

12) Further it is the duty of the Parole Board and not the duty of the 
Prisioner in any action on a Revokation hearing. Otherwise the right of 


Counsel is a Non existing thing as, the cases your petitioner cites will 


Stipulate. The U.S. Attorney cannot miscontrued or distort in any way 
as it is in itself common reasoning and, is very clear. 

13) I James|C. Whitling was offered a rehearing by mister Riggleys 
and I said that I would let him know when I received word from my at- 
torney (Greene C.;Furman). I desided after receiving his letter that we 
would not bother having a new hearing because the Court of Appeals of 
Washington D.C. ruled that a rehearing would not correct the pryer error. 
I beleive that this is the reason that that the U. S. Attoney wishes the 
Hon. Court to dismiss my action. He states that since I was offered a 
rehearing that they are satisfied that they should have nothing more to 
do with my action. 

14) I would like to ask the Hon. Court and, the U.S. Attorney, Why, 
is the case of Washington vs. Hagan in the Supreme Court. The Third (3) 
circuit in Phil. Pa. to deside once and for all should a prisoner be re- 
leased because his Con. Rights were violated, or is it just a matter of 
grace. 
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15) I honestly beleive that everything I said in this m 
honest truth." 


[Filed July 24, 1961] 


PLAINTIFF'S MOTION FOR SUMMARY JUDGMENT 


Comes now the plaintiff in the above-entitled cause, b 


otion is the 


y and through 


his court appointed counsel, named below, and moves this Honorable 


Court for a summary judgment in his favor and as reasons therefor 


respectfully refers to memorandum of points and authorities hereto an- 


nexed and made a part hereof by reference. 
/s/ Elbert E. Blakely 
Attorney for the Plaintiff 
Pro Hac Vice 
Freene Chandler Furman 


Court Appointed Counsel 
Plaintiff 


[CERTIFICATE OF SERVICE] 


[Filed July 25, 1961] 


for 


PLAINTIFF'S STATEMENT OF UNCONTROVERTED FACTS 


1. Plaintiff was not advised of right to be represented by counsel 


prior hearing by Board of Parole on August 24, 1960. 


2. The United States Board of Parole did not promulgate rule pro- 
viding that violators of parole shall be advised that they may be repre- 


sented by counsel at revocation hearings until April 24, 1961. This was 


nearly 10 months after Revocation Proceedings were held in plaintiff's 


case. 


3. Plaintiff did not receive actual notice of his right |to be repre- 


sented by counsel on parole revocation hearing until sometime after 


May 1, 1961. 


/s/ Elbert E. Blakely 
Attorney for the Plaintiff 
[Certificate of Service] Pro hace vice 


[Filed August 16, 1961] 


FINDINGS OF FACT 


1. On June 18, 1957, the plaintiff was committed to the custody of 
the Attorney General under the provisions of the Federal Youth Cor- 
rections Act (18 U.S.C. 5010(b)) by the District Court for the Western 
District of Pennsylvania. 

2. On June 20, 1959, he was released on parole. 

3. On June 6, 1960, aparole violator warrant was issued and he 
was arrested on June 13, 1960. 

4. On August 24, 1960, a parole violator hearing was held and on 
October 5, 1960, the plaintiff's parole was revoked. 

5. The plaintiff was not advised of his right to be represented by 
counsel at the parole revocation hearing. 

6. The plaintiff was subsequently offered a parole revocation re- 
hearing with the right to be represented by counsel but he refused this 
offer. 

7%. The plaintiff has admitted violating the conditions of his parole. 

CONCLUSIONS OF LAW 

1. Failure to allow attorney representation at the initial parole 
revocation hearing was an error which was corrected by the defendant's 
subsequent offer of a rehearing with the opportunity of representation by 
counsel retained by the plaintiff. 

2. Glenn v. Reed, 289 F. 2d 462 (1961) is not controlling in this case 
since that case was decided upon its peculiar facts and in the exercise 
of the court's discretion. 

/s/ Leonard P. Walsh 
Judge 


[Certificate of Service] 


[Filed August 16, 1961] 


ORDER 
This cause came on for hearing upon the defendant's Motion to 
Dismiss the plaintiff's complaint and the plaintiff's Motion for Summary 


Judgment. Defendant's motion has been treated as a Motion for Summary 


Judgment. After hearing the argument of respective counsel and upon 
| 


careful consideration of the record, it is, by this Court, this 16th day 
of August, 1961, 
ORDERED: 
1. That the defendant's Motion for Summary Judgment be. and it 
hereby is, granted. 
2. That the plaintiff's Motion for Summary Judgment be, and it 
hereby is, denied. 
/s/ Leonard P. Walsh 
JUDGE 


[Filed August 17, 1961] 


PLAINTIFF'S OBJECTIONS TO PROPOSED ORDER 
OVERRULING MOTION FOR SUMMARY JUDGMENT, 


FINDINGS OF FACT, AND CONCLUSIONS OF LAW 


Comes now the plaintiff in the above-entitled cause, by and through 
counsel, named below, and objects to proposed order overruling motion 
for summary judgment, findings of fact, and conclusions of law, and as 
reasons therefor respectfully refers to memorandum of points and authori- 
ties annexed hereto and made a part hereof by reference. 
/s/ Elbert E. Blakely 


Attorney for Plaintiff 
Pro Hac Vice 


[Certificate of Service] 


[Filed August 26, 1961] 


PLAINTIFF'S MOTION FOR RECONSIDERATION 
AND REHEARING OF MOTION FOR SUMMARY 
JUDGMENT 
Comes now plaintiff in the above-entitled cause, by and through 
counsel named below, and moves this Honorable Court to reconsider its 
action in overruling plaintiff's motion for summary judgment; further, 
plaintiff this Honorable Court for rehearing of said motion, and as 
reasons therefor respectfully refers to memorandum of points and authori- 
ties hereto annexed and made a part hereof by reference. 
/s/ Greene C. Furman 
and 
/s/ Elbert E. Blakely 
Attorneys for Plaintiff 


[Certificate of Service] 


[Filed August 26, 1961] 


PLAINTIFF'S MOTION FOR LEAVE TO AMEND 
COMPLAINT 
Comes now the plaintiff in the above-entitled cause, by and through 
Court appointed counsel named below, and moves this Honorable Court 
for leave to amendicomplaint herein, as set forth in the attached document 
and as prayed for in memorandum of points and authorities filed ____ day 
of June, 1961, and memorandum of points and authorities filed herein on 
___ day of July, 1961; pursuant to Rule 15 of Federal Rules of Civil 
Procedure, and as reasons therefor, respectfully refers to memorandum 
of points and authorities hereto annexed and made a part hereof by 
reference. 
/s/ Greene C. Furman 
and 


/s/ Elbert .E. Blakely 
[Certificate of Service] Attorneys for Plaintiff 
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PROPOSED AMENDED COMPLAINT (FOR DECLARA- 
TORY JUDGMENT AND MANDATORY INJUNCTION) 


The plaintiff, James Charles Whitling represents to this Honorable 


Court as follows: 

1. That Jurisdiction is conferred upon this Honorable Court by 
Title 18, Sec. 4207 and Title 18, Sec. 2201 -2202, and Title 24, Sec. 206 
of the Code of Laws of the District of Columbia (1951 Edition): 

2. That plaintiff affirms all of the pertinent allegations of his 
Motion for Declaratory Judgment and Mandatory Injunction, to wit, that 
plaintiff was not advised of his right to be represented by Counsel in the 
hearing on Revocation of Parole by Board of Parole; 

3. That on June 18, 1957, the plaintiff was committed to the custody 
of the Attorney General under the provisions of the Youth Corrections Act 
(18 U.S.C. 5010(b) by the District Court for the Western District of Pennsy- 
lvania; 

4. That on June 20, 1959 he was released on parole. 

5. On or about June 6 1960 a parole violator warrant was issued 
and plaintiff was arrested June 13 1960. 

6. That after about a week in the Franklin County Jail (Pennsylvania) 
and after some sort of informal hearing, plaintiff was told to go home and 
await the Parole Board's decision. That the alleged Parole Violator Hear- 
ing was held August 24, 1960. 

7. That during the period between his arrest June 13, 1960 and the 
alleged Parole Violator Hearing, umsual and extraordinary means of 
coercion were used against your plaintiff to secure signed confessions or 
admissions against interest from him. The circumstances] in brief being 
as follows: Plaintiff went with a young lady, for whom he Had great re- 
spect, and drove with the girl in the girl's father's car. The father 
learning of this instigated these proceedings in order to break up the 
friendship. That after plaintiff's arrest, authorities of the| United States 
Government and others used improper and illegal pressure on plaintiff 
to sign a statement that he had gone out of the State in which he was paroled. 
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They threatened him Specifically but not exclusively with violation of 
the commonly called Dyer Act, i.e., taking a stolen automobile across 
State lines; with prosecution for violation of the Mann Act and other of- 
fenses; that if plaintiff would not sign the proposed statement the young 
woman, with whom plaintiff was properly associating, would be joined 
in the prosecution and would herself be sent to a training school or other 
penal institution. Some sworn details of these circumstances are set 
forth in a notarized letter of plaintiff to his appointed attorney, the 
original of which is attached hereto, made a part hereof and reads as 
follows: 

"From James C. Whitling June 30, 1961 

To Mr.,G. C. Furman Washington 5, D.C. 


Dear Sir, 

I received your letter of June 26, 1961 and was called 
to my Parole Officers office (Mr. O. Dainoff). I received 
the letter and the legal papers after he read them, and oked 
them. 


In answer to your first question, I still have Great Respect for 


the young lady in question. We had no Sex relations together. 
If you want to you may write to her at the Thrift Drug Store 
in Oil City, Penna. She will answer the questions that you will 
want to know. I would give you her address but I know that 
her father would not let her answer you. Their is one question 
I would like for her to answer. When I was arrested at Franklin 
her Father told me he was going to have her examined (n.p.) by a 
doctor if he did then you will really have a good case. It would 
prove what I said. 

The Opposition you fixed is wonderful and I wish to let it 
stand as it is. 

If the Honorable Court decides in favor of the Government 
then I would like to appeal my case. 
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Their is nothing that I can add so I will close and have 
this sent out today Friday 30, 1961. I remain, 
Sincerely yours, 
/s/ James C. Whitling 
I swear to God and all people that everything I have stated 
is the Truth. 
Plaintiff /s/ James C. Whitling 
Sworn before me this 30 day of June 1961 in the year of 
are Lord. 
/s/ O. Dainoff 
Parole - Officers Name 
Parole Officer - Authorized by 
Act of July 7, 1955 to administer 
oaths (11 U.S.C. 4004)" 
8. That the alleged Parole Violator Hearing held August 24, 1960 
was perfunct ory in nature and consisted of submission of the signed con- 


fessions or admissions wrongfully coerced out of him as set forth above. 


That for the main, plaintiff remained mute and the whole proceeding took 


place in a few minutes. That at no time either before or during the al- 
leged Parole Violator Hearing was Plaintiff allowed or represented by an 
attorney or informed of his right to have one, nor was one furnished him. 
In fact, the plaintiff was advised by at least one United States Government 
Officer to plead his own case and how to do so. Plaintiff hereby specific - 
ally denounces and denies the prepared Confessions or Admiissions signed 
by him, because of the unlawful and unconstitutional methods by which 
they were secured, his inability to defend himself, and the untruths or 
implications of untruth contained therein. Plaintiff shows that for reasons 
set forth in this Amended Complaint, he was unlawfully deprived of his 
rights and that said actions by the agents and acting agents of the Parole 
Board constitute violations of the Constitution of the United States of 
America and the Amendments thereto, particularly but not exclusively 
Articles V, VI and XIV of Amendments and the laws and regulations 
adopted pursuant thereof. That the Parole Board is a Judicial or at least 
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a quasi-Judicial body where the right of the accused to a qualified attorney 
is guaranteed by the Constitution and the laws and regulations adopted 
thereunder. That the proceedings of the aforementioned alleged Parole 
Violator Hearing is so fraught with error and violation of due process 

as to be in law, in truth and in fact an absolute Nullity and totally Void 

ab initio. 

9. Petitioner finally shows that this Amended and Supplemental 
Petition herein, should be allowed by this Honorable Court and that due 
proceedings be had hereunder and relief be granted as prayed for. 

WHEREFORE: The premises considered, the Plaintiff prays: 

(1) That after due proceedings had, there be judgment in his favor 
and against the defendant rendering a declaratory judgment in plaintiff's 
favor declaring the invalidity of the Parole Violator Hearing herein com- 
plained of; 

(2) That the revocation of his parole be declared unlawful and in- 
valid; 

(3) That there be a mandatory injunction granted directing that he 
be released from unlawful incarceration in a United States Penitentiary. 

(4) Plaintiff further prays for all necessary orders and such further 
relief as this Court shall deem just and equitable. 

/s/ Greene Chandler Furman 
/s/ Elbert E. Blakely 


[Filed October 18, 1961] 


ORDER 
Upon careful consideration of the record, it is, by this Court, this 
18th day of October, 1961; 
ORDERED: 
1. That the plaintiff's Motion for Leave to Amend Complaint be, 
and it hereby is, denied. 
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2. That the plaintiff's Motion for Reconsideration and Rehearing of 
Motion for Summary Judgment be, and it hereby is, denied, 
/s/ Leonard P. Walsh 

Judge 


[Certificate of Service] 


[Filed December 1, 1961] 


NOTICE OF APPEAL 
Notice is hereby given this 1st day of December, 1961, that James 
Charles Whitling hereby appeals to the United States Court of Appeals 
for the District of Columbia from the judgment of this Court entered on 
the 18th day of October, 1961 in favor of George J. Reed, Chairman United 
States Board of Parole, Defendant against said James Charles Whitling, 
Plaintiff. 
/s/ Greene C. Furman 
Attorney for Plaintiff 


[Certificate of Mailing] 


